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PAPERWORK CONSIDERATIONS 


This bill would result in a massive reduce 
tion of paperwork, which would be felt both 
ow the taxpayer and government levels. 


7 


CHRONOLOGY OF SmMaALt Bustness DeEprecta- 
TION RerorM LECISLATION 

i, Summer 1975. Senate Small Business 
Committee opens hearings on “Tax Reform 
‘or Small Business,” June 17-18-19, 1975, and 
begins work with business groups to explore 
improvements to depreciation/capital forma- 
zion. =“ 

2. July 31, 1975. Senator Nelson summa. 
rizes frst round of. hearings in testimony to 
- House’ Ways and Means Committee, as fol- 
lows: , 

“Capital Recovery.—These provisions of 
the Code skould be greatly simplified so they 
will be more equally useabie by businesses of. 
smaller sizes and resources. Complexity is as 
much & problem as inflation for new and 
smaller firms seeking to recover their capital 
for renewal of existing plant and equipment. 
The Committee for renewal of existing plant 
and equipment. The Committee. hopes to 
delva more deeply into comparisons between 
the Canadian and American capital recovery 
systems, and the proposals for accelerated 
capital recovery costs versus inflation- 
indexed accounting.” 

3. Sept. 23, 1975. Second series of* hear- 
ings on Small Business Tax Reform begin- 


ning September 23, 1975, featured the fol- ~ 


lowing: panel of witnesses on capital for- 
mation and capital recovery: Panel Mem- 
bers: Norman B. Ture, Economic Consultant, 
Washington, D.C.; Michael Sumichrast, Chief 
Economist, Mational Association of Home 
Builders; Roland M. Btxler, President, J. B. T. 
instruments, Ine, and Chairman, Small 
ousiness. Tax Policy Task Force, National As- 
sociation of Manufacturers: David Barnes, 
ceA, Coopers and Lybrand, Chairman, Tax 
and Government Regulation Committee, 

oauncil of Smaller Enterprises, Cleveland, 


a of Black Manufacturer: and 

Ss W. Rau, Director of. Taxation, Allis 

ners Corp., Chairman, Taxation Com- 

te2, Wisconsin State Chamber of Com- 

terce, and also representing the Wisconsin 

Manufacturers Assoctation and Metropolitan 
Milwaukee Association of Commerce. , 

The representatives of the Councll of 
Smalier Enterprises presented & paper en- 
tltled “Present Tax Depreciation Rules are 
Yesterday’s Answer to Today’s Problem” 
} which concluded: “Present tax depreciation 

rules and regulations need to be overhauled 

* and replaced with progressive programs that 
Provide small business concerns the flexi« 
+ bility to internally generate capital by em- 

Dioying 2 liberal, noncumbersome, rapid de-~ 
A riation write-off method which will maxt- 

9 depreciation charges in times when 
-unds are needed for expansion,” 

Mr. Rau, representing several Wisconsin 
Dusiness groups, furnished detatled tables 
showing how much capital would be “lost to 
inflation” on purchases of equipment assum- 
ing sither 5 percent or 10 percent inflation 
rates under the most favorable existing de- 

reciation structures. On this basis, Mr. Rau 
advocated 5-year depreciation for industrial 
machinery and a 10-year pertod for plant 
and other real estate facilities, 

; 4. 1975. H.R. 7843 introduced in the House 
~ Of Representatives by Rep. Waggonner pro~ 
; Bosing S-yeer depreciation for equipment 

and 10-year depreciation for real estate with- 
, Out Hmitation as to amount. 

5. 1976. Preliminary revenue estimates on 
- 3- and 4-year depreciation obtained from 
Joint Tax Committee. Contract let by Senate 
. Small Business Committee to Wharton Econ- 
, OMetric Forecasting Associates to do econ- 
: OMetric study of accelerated depreciation, 


” 


Preliminary discussion of alternatives by 
Senator Nelson. : 

6. October 17, 1977. Senator Nelson pre~ 
sents memorandum to President Carter and 
Vice President Mondale on this date reecm- 
mending three-year accelerated depreciation 
at $100,000 to $200,000 level with one-third 
of investment credit retained; in the follow~ 
ing terms: . 

CAPITAL COST. RECOVERY “ 


Because “most small businesses use 
Straight-line depreciation, the Committee 
proposes an optional simple straight-line de- 
preciation system, with a shorter useful 
life—perhaps three years—for investments 
in new or used equipment up to an appro- 
priate level (perhaps $100,000 to: $200,000). 
Where this system is elected, it would elimi- 
nate the complicated combination of bonus 


' depreciation, ADR, and rapid depreciation 


and amortization methods, investment 
credit, salvage value, disputes about useful 
life, and recapture provisions for smaller 
businesses. It would relieve much of the 
pressure for “indexing” depreciation or sub- 
stituting replacement cost accounting in the 
future. It is contemplated that this benefit 
would be available to businesses of all sizes, 
but that it would be simple and understand- 
able and therefore attractive to, and most 
used by the great majority of small enter- 
prises, for whom it would constitute a‘ true 
reform in this tmportant area. 

7. December 1977. Informal memos with 
preliminary computer estimates of revenues 
and tax savings for. 3-year accelerated de- 
preciation at $50,000 and $100,000 levels sent 
to high Administration staff officials for 
consideration. 

8. January 1978. Suggestion for 3-year ac 
celerated depreciation at $100,000 to 3200,- 
000 levels placed before the Senate, “Short- 
age of Capital Causing Flight of U.S. Tech- 
nology ta. Foreign Countries—Overhaul of 


-Tax and Capital Formation Policies Urgentiy 


Needed for Small Business”, Senate remarks 
by Senator Gaylord Nelson, Congressional 
Record, Jan. 4, 1978. ps. 19968.. 

9. March 1978: Introduction by Senator 


Nelson of $100,000 three-year accelerated de- | 


Preciation bill at $100,000 of purchases with 
oOne-talrd of investment credit retained (s. 
2742) “Small Business ‘Deprectation Sim- 
pllacation and Reform Act”, Congressional 
Record, March 14, 1978, page S3672-73, 

10. September 1978. On basis of computer 
revenue estimates, the decision was made 
to increase to full investment credit and 
lower purchase limit to $25,000. This leads 
to introduction of S. 3493 on September 12, 
1978. : 

10. October 1978. S. 3493 cast in Amend- 
ment form: No. 3690, No. 4483 and others 
for procedural reasons, “Accelerated and 
Simplified Depreciation for Small Business”, 
Congressional Record, October 3, 1978, 

11. Oct, 10, 1978. Amendment No, 4483~-3~ 
year $25,000 accelerated depreciation passes 
Senate on 62-25 rollcall vote, Congressional 
Record, October 10, 1978, page 17941. 

12. Oct. 15, 1978. Senate accelerated depre- 
elation provision eliminated in House-Sen- 


ate conference because of out-year revenue. 


costs. 


13. January 1979. Reintroduction of 3-year 
accelerated depreciation bill at $25,000 with 
full investment credit, substantially identi- 
cal to Amendment No. 4483 except for tech- 
nical changes, ‘ 


By Mr. BUMPERS: 
S. 111. A bill to improve the adminis. 


rative process by making Federal 
sencies more responsive to the will of 
the people as expressed by their elected 
representatives in Congress; to the 
Committee on the Judiciary. 
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TO MAKE FEDERAL AGENCIES MORE RESPONS: 


‘® Mr. BUMPERS. Mr.° President, 
the past two sessions of Congress I ing 
troduced a bill to amend the Adminis: 
trative Procedure Act to make Fede 
agencies more responsive to the will 
_the people as expressed by their electe 
representatives in Coneress. I first in 
troduced the bill (S. 2408) in the 94 
Congress and the bill was referred: té 
the Subcommittee on Administra} 
Practice and Procedure of the Com 
mittee on the Judiciary. The chairma 
of the subcommittee, the distinguisbe 
Senator’ from Massachusetts (M 
KeEnneby), held hearings on S. 2408 
May 3, 1976, at which I testified. - 


j°, Later, when S. 800, another ad 

istrative-law bill, passed the Sena 
the Senator from Massachusetts and. 
discussed S. 2408 on the floor of 
Senate. At that time Mr. Kennen 
agreed to solicit the views of the ben 
and bar on this proposal, and I a 
nounced my intention to. reintrod 
the bill promptly.on the convening 
the 95th Congress. 


I introduced S. 86 on January, 103 
1977. The bill was identical to 3. 2408 
of the 94th Congress. The Senate Jiu 
diciary Committee did not hold hear. 
ings on S. 86 during. the 95th Congress 

I remain firmly convinced that legis 
lation of this nature is sorely needed 
Therefore, Mr. President, I introdu 
for appropriate reference S. 111, a bi 
identical to S. 2408 of the 94th Con: 
gress, and S. 86 of the 95th Congress: oa 

The bill would accomplish two ends:S3° 
% would direct the courts to decide forge 
themselves, without deference to so 


he 

x gency: 

regulations are valid. For convenient: 

reference, I ask unanimous consent tha’ ‘ 

the text of the bill be printed in full! 
at this point in my remarks. 


Be it- enacted by the Senate and House 
of Representatives of the United States o, 
America in Congress: assembled, That ¢ : 
portion of Public Law 89-554, (80 Stat, 393). 
now codified as Section 706 of Title 5, Unt mM 
States Code, is amended by striking out theme 
tence “thereof and substituting 
therefor the following: ae 


visions, and determine the meaning or ap-3 
Plicability of the terms of the agency ac 
tion. There shall be no presumption that 
any rule or regulation of any agency 1s 
valid, and whenever the validity of any such: 
rule or regulation {s drawn in question 
any court of the United States or of any: 


{ingly shown: Provided, however, That . 
any rule or regulation is set uD as a de 
fense to any criminal prosecution or action 
for civil penalty; such rule or reguiation« 
shall be presumed valid until the party ini+ 
tlating the criminal prosecution or action 
for civil penalty shall have sustained the? 
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puzden of proof normally applicable in such 
actions,” 


34r, BUMPERS. Mr. President, present 
¢sstrines of administrative law insure 
thal almost every rule or regulation 
acopied by a Federal agency is upheld in 

courts. There is a presumption, it is 

d, that such rules or regulations are 

-within the authority granted by Con- 
gress, oF by Executive order, to the par- 
tivular agency involved. It is my view 

% there should be no such presump- 
tion, and that administrative law has 
coine to the point where the traditional 
dostrine should be reversed. The burden 
should be upon the Federal agency, - 
sich has at its command the resources 
ci the sovereign, to establish the validity 
of its own action, instead of being placed- 
upon the citizen to prove the reverse. 

The bill I introduce today would do 
just that, First of all, it would restore the 
courts to their normal law-interpreting 
and law-applying role in our system of 
Government, It would insert the words 
“de novo” in the first sentence of 3 
U.S.C. 706, the sentence that concerns. 
cecision by the courts of questions of law 
in actions to review Federal agencies. 
Ccurts could still defer to administrative 
“expertise,” if there is in fact such a 
thing, when deciding issues of fact, and. 
ine traditional “substantial evidence” 

epplied to such issues would be un-- 
cisturbed, 2 : 

in the realm of law, however, the 
supremacy of the courts, who are sworn 
to apply and enforce the statutes of 
Congress, would be restored. A decision 
ty an agency on an issue of law would 
no longer be upheld simply upon a find- 
ing that there is “warrant in the record” 
for it. The court would actually use its 
own judgment on such issues, Further- 
more, the presumption in favor of the 
validity of agency rules and regulations 
would ba eliminated, and the burden 
of establishing this validity would be 
shifted to the agency, a party better able 
to bear it. Only if-a court were clearly: 
and convincingly persuaded, for exam- 
Ble, that a given rule or regulation was 
within the power delegated by Congress, 
would the rule or regulation be upheld. 

In this way, Congress would be: con- 
firmed as the true and only source of 
legislative power in our society. Only 
those agency rules and regulations 
Clearly within the congressional mandate 
Would remain intact, Finaliy, a proviso 
in the bill would make clear that the 
traditional heavy burden of proof borne 

¥ the prosecution in criminal cases and, 
to a lesser extent, by the United States 
When seeking to enforce a civil penalty, 
Would not be altered. In these instances, 
Ha defendant asserted an agency rule 
of reguiation in bar of a criminal pro- 
Secution or action for civil penalties, the 
Opposing party, usually the United 
States, would still have to sustain the 
urden of proof usually associated with 
these kinds of enforcement proceedings, 

A number of persons and groups haye 
been kind enough to review this pro- 
Posal and offer their views. I am disap- 
Pointed that some of these comments are 

favorable, but I nonetheless appreci- 
ate the time and effort they represent, 
because they do give me @ chance to ex-. 
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amine anew the justification for the bill, 


and to consider with care the objec-. © 


tions that have been raised. 

Two law professors 
who have commented—Nathaniel L. Nae. 
thanson of Northwestern and Clark 


Byse of Harvard—in their capacity as. 


members of the Committee on Judicial 
Review of the Section of Administrative 
Law of the American Bar Association. 
‘In general, their objections to the bill 
are twofold: First, that courts are not 
in fact so deferential to the agencies as 
I have claimed, and second, that in any 
event they are no more deferential than 
they should be. In order that the full 
record may be laid before the Congress 
and the public, I ask unanimous consent 
that Profesor Byse’s letter of September 
16, 1976, and Professor Nathanson’s let- 
ter of September 8, 1976, be printed in 
full in the Rzcorn at this point in my 
remarks. 


There being no objection; the. letter 
was ordered to be printed in the Recorp, 
as follows: : 

‘ Harvaap Law Scxoo, 
Cambridge, Mass., September 16, 1976. 
PRANCIS M. Grzcory, Jr., Esq., 
Washington, D.C. : : 

Dear Ma. Grecory: The receipt of a copy 
of Nat Nathanson’s September 8 letter to you 
emphasizes my failure to reply to your in- 
quiry re 3. 2408, and so, amends, herewith. 

In general, I agree with Nat’s observations. 
More specifically, there. is reason to believe 
that the proponents of the measure are pro- 
ceeding on the basis of mistaken perceptions, 

1. See 121 Cong. Rec. 8. 16578, 1st col. 
(Sept. 24, 1975), where the holding of NLRB 
v. Hearst is discussed. For the correct anal- 
ysis of Hearst, see Nat’s article in * * * and L. 
Rev. -470-473 (1950), reprinted in Gellhorn 
and Byse, Administrative Law Cases and 
Comments 450-451 (6th ed. 1974). See also. 
enclosed reprint, pp. 564-567. It is concaiy-= 
able that the proponents of 8S, 2408 want 
courts to exercise a de novo review concern- 
ing administrative decisions on matters 
which Congress has rather clearly delegated 
to the agencies for decision by them. if that 
is their objective, I must, with all deference, 
Say I think that would be most unwise. As 
the Court said in United States vy. Louisville 
and Nashville, R.R., 235 U.S. 314,-321 (1914), 
under such a view “the Commission woud 
become but a mere instrument for the pur- 
pose of taking testimony to be submitted to 
the courts for their alternate action.” The 
Court rejected that view in 1914. I do not be- 
lieve that it should be resurrected in 1976. 

2. I think that the government lawyers, 
who appear before the District of Columbia 
Circuit—would hardly agree that that court 
fails to discharge its judicial responstbility 
to determine the scope of diseretion dele- 
gated to the agency by Congress. Judge Lev- 
enthal insists upon a “hard look” and a “reas 
soned decision”; Chief Judge Bazelon em- 
braces the “new era.” Although undoubtedly 


there are judges or panels of judges or courts . 


which at times fail to discharge their re- 
viewing responsibilities, I do not think this 
is @ general weakness which needs the cor- 
rective action proposed by S. 2408. It seems 
to me that it ts not accurate to state that 
courts are guily of “virtually rubber-stamp- 
ing every agency action that comes before 
them for review"—see Congressional Record 
S. 11350, col. 3, 1st 2 lines (July 1, 1976). My 
judgment on the matter is stated in the last 
Sentence of the enclosed reprint. ‘! a 
3. Iam not as confident of the point I now 
address as perhaps I should be. However, my 
impression is that the courts have shifted, or 
are in the process of shifting, from the view 
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are among those - 
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See, e.g., Chicago v. FPC, 458 PF. 24 731 (D.c. 
Cir. 1971), cert. denied 405 U.S. 1074 (1972), 
Ctscussed in Gellhorn and Byse, supra, pp. 
NS6—T37, 

I concluds that although there may be a 
problem concerning Presiumptivea validity of 
rules, 2s presently advised I rather couht it. 
If there is such a problem, it should be 
demonstrated. The Preponents have not 
mace such a demonstration. Until there is 
such @ demonstration, there tg no need to 
consider a remedy. When and tf such prob- 
lem is demonstrated, the remedy should be- 
tailored to fit the problem. The present pro= 
posal ts thus premature. — 

I conclude further that there ts no need 
for a statutory changes in the APA provisions 
governing review of so-called questions of 
law. : 

Sincerely, Caan 
: CLARK Byse. -~ 

. NORTHWESTERN UNtvarsrry . 
Scxoon or Law, A 

: Chicago, 11, September 8, 1976. 
Francis M. Grecory, dr., Esq: 

Suite 800, 1666 K Street, N.W. 
Washington, D.C. 2 : 

Dear FRanx: In further reference to your 
letter of July 21, 1976, and the enclosures, 
particularly S. 2408, I just want to say that 
Iam not at all impressed with the desir-. 
ability of such an amendment to the APA, 
I say this with some regret since Senator 
Bumpers is an alumnus of ours for whom fT 
have. considerable aifection and regard. 

In substance the bill seems to reopen an 
ancient controversy which, I believe, has 
been satisfactorily resolved in actual prac. 
tice; namely, how much Geference a review. 
ing court should pay to an administrative 
agency’s determiration of & question of law, 
particularly one involving an interpretation 
of the agency’s authorizing statute or one 
of its own regulations. I CGoubt that -any 
statutory formulation can improve upon 
the guidelines laid down in leading Supreme 
Court opinions, such as Cardozo’s opinion 
in Norwegian Nitrogen Products y. United 
States, 288 U.S. 294 (1933), Jackson’s opinion 
in Skidmore v. Swift Co., 323 US. 134 (1944), 
the Frankfurter opinion in Addison y. Holly 
Hill Fruit Products Co, 322 U3. 607 (1944) 
and more recently the opinions in Mourning 
v. Family Public Service, Inc., 411-U.S. 356 
(1973) and Morton v. Ruiz, 415 US. 199 
(1974). I am particularly suspicious of a 
statutory provision that makes use of the 
cryptic phrase “de novo” with all its uncer- 
tain connotations, 

So far as I am aware the federal courts 
have not been giving blind obetsance to ad- 
ministrative determinations of law in rae 
cent years. Consequentiy Iam culrous about 
the stimulus for this particular proposal. 
The Congressional Record excerpt, attached 
to your communication, Suggests that thers. 
is concern over the rulmesking power of the 
F.T.C., and certain new enforcement powers 
of the P.T.C. regarding their own orders. 
With respect to the rulermeking power, the 
statute provides considerable procedural pro-. 
tection, and desreves at least @ trial period; 
Judicial review of the -validity ofthe rules 
is assured and there is'no reaosn to believe 
it will be only a formality. With respect to 
enforcement of orders. against respondents 
who were not parties to the original pro- 
ceeding, that particular provision should 
be debated on its own mertts and not made 
the occasion for a Sweeping change in fun- 
damental principles of judicial review. 

I trust that this ts sufficient to start a 
meaningful committee dialogue on the 
subject. _ finks pes eo ee ae = 

Sincerely, 


NATHANIEL L. NATHANSON. 


Mr. BUMPERS. Mr. President, I am 
especially struck by Professor Nathan- 
5ERUCHS0G6 4 002 Feticral courts have 
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hot beer! giving blind obeisance to ad- 
ministrative determinations of law in re- 
cent years,” and by Professor Byse’s 
“impression * * * that the courts have 
shifted, cr are in the process of shifting, 
from the view that regulations are pre- 
sumptively valid.” These opinions: call 
in question the very predicate for my 


-bill—that courts in most cases are de- 


ferring to agencies, even on questions of 
law—so it seems appropriate to begin the 
debate by examining the present state 
of the law at some length. The questions 
to be answered are, “Do courts defer to 


agencies on questions of law,” and “Is. 


an agency regulation presumed valid?” 

A number of opinions of the Supreme 
Court are in accord with the rule of 
NLRB v. Hearst Pubs., inc., 322 U.S. 
(1944), that an agency’s interpretation 
of its own governing statute is to be up- 
held if it is reasonable and has warrant 
in the record, regardless of whether the 
court would itself have reached the same 
conclusion as an original matter. In 
Hearst, the question was whether news- 
boys are “employees” within the mean- 
ing of section 2(3) of the National Labor 
Relations Act, 29 U.S.C. section 152(3); 
as opposed to independent contractors. 
In upholding the Board, the Supreme 


_ Court said: 


Undoubtedly questions of statutory in- 


terpretation, especially when arising in the-- 


first instance in judicial proceedings, are for 
the courts to resolve, giving appropriate 
weight to the judgment of those whose spe- 
cial duty is to administer the questioned 


of specific appiication of a broad statutory 
term in a proceeding in which the agency 


administering the statute must determine it: 


initially, the reviewing. court’s function is 
limited ... the Board's determination. that 
Specified persons are “employees” under this 
Act is to be accepted if it has “warrant in 
the record” and a reasonable basis in law. 
(322 U.S. at 130-31.) 


The key phrase “warrant in the rec- 
ord” appears to come from Rochester 
Tel. Corp. v. United States, 307 U.S. 125 
(1939), in which the question was 
whether one company had “control” of 
another within the meaning of section 
2(b) of the Communications Act of 1934, 
47 U.S.C. 152(b). The Court held that the 
agency’s decision on this issue must be 
upheld: : 

So long as there is warrant in the record 
for the judgment of the expert body it must 
Stand. (307 U.S. at 145-46.) 


It should be observed, however, that 
the Court characterized the question of 
“control” as an issue of fact, so the 
Hearst court's use of this citation can be 
questioned. 

The wide latitude given to the NLRB 
by Hearst is further illuminated by the 
dissenting opinion of Mr. Justice Rob- 
erts. Taking what might have been 
thought, at least at one time, the more 
orthodox view, he argued: 

Congress did not dele ate to pe 
the function of defining the dlationseee 
fof employmeni] so as to promote what the 
Board understood to be the underlying 
Purpose of the statute. The question who 
43. an employee, so as to make the statute 
applicable to him, isa question of the mean- 
ing of the Act and, therefore, is a judicial 


and-not an administrative question. 322 
U.S. stat 125-26.) : 
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but where the question is one 


To the same effect is Gray v. Powell, 
314 US. 402 (1941), involving the mean- 
ing of the term “producer” under the 
Bituminous Coal Act of 1937, 50 Stat. 72. 


' The statute did not expressly define this 


term. On undisputed facts, the agency’s 
interpretation and application of the 
statutory term were upheld. The Court 
spoke rather broadly of the range of 
power committed to the agency: 

In a matter left specifically by Congress to 
the determination of an administrative 
body, ... the function of review’ placed 
upon the courts ...is fully performed 
when they determine that there has been a 
fair hearing, with notice and an opportunity 
to present the circumstances and argu- 
ments to the decisive body, and an appiica- 


tion of the statute in a just and reasoned © 


manner. (314 U.S. at 411.) 


Where, as here, a determination has been 
left to an administrative body, this delega- 
tion will be respected and the administrative 


conclusion left untouched. Certainly, a find- - 


ing on Congressional reference that an ad- 


" mittedly constitutional act is applicable to a 


particular situation does not require such 
further scrutiny. Although we have here no 
dispute as to the evidentiary facts, that does 
not permit a court to substitute its judg- 
ment for that of the Director... It is not the 
province of a court. to absorb the administra- 
tive function to such an extent that the ex- 
ecutive or legislative agencies become mere 


- fact-finding bodies deprived of the advan- 


tages of prompt and definite action. (Id. at 
412.) -° 

in short, the agency will be upheld unless 
its conclusion “is so unrelated to the tasks 
entrusted by Congress to the Commission as 
in effect to deny a sensible exercise of judg- 
ment... . .” (Id. at 413.) 


Another famous opinion often cited 
for a similar proposition is Norweigan 
Nitrogen Prods. Co, v. United States, 288 
U.S. 294 (1933). The question there was 
whether the notice and hearings afforded 
by the U.S. Tariff Commission were 
“reasonable” within the meaning of 
section 315 of the Tariff Act of 1922, 42 
Stat. 858, 941. In upholding the Commis- 
sion, the Court, speaking through Mr. 
Justice Cardozo, said: 

True indeed. it is that administrative 
practice does not avail to overcome a statute 
so plain in its commands as to leave nothing 
for construction, True it also is that admin- 
istrative practice, consistent and generally 
unchallenged, will not be overturned except 
for very cogent reasons if the scope of a come 
mand is indefinite and doubtful. The prac- 
tice has peculiar weight when it involves a 
contemporary construction of a statute by 
the men charged with the responsibility of 
setting its machinery in motion, of making 
the parts work effictently and smoothly while 


they are yet untried and new. (288 U.S. at 
315.) 


The Supreme Court has continued to 
elaborate the doctrine in more: recent 
cases. A good example is Mourning v. 
Family Pubs., Inc., 411 U.S. 336 (1973). 


Section 121 of the Truth in Lending Act, . 


15 U.S.C. 1631, requires creditors to 


- disclose certain information “to each 


person to whom consumer credit is ex- 
tended and upon whom a finance charge 
S imposed * * *" Th addi- 
tion, under section 105 of the act, 15 
U.S.C.-1611, the Federal Reserve Board 
“shall prescribe regulations to carry out 
the purposes of (the Act). These regula- 
tions may contain such Classifications, 
differentiations, or other provisions, and 


Approved For ROREGBESSLAMAS -RAAGRIPS3-85286R0003000100LIxNary 23, 197 


may provide for such adjustments an 
exceptions for any class of transactio 
as in the judgment of the Board aren 
essary or proper to effecutuate the p 
poses of (the Act), to prevent circ 
vention or evasion thereof, or to faci 
tate compliance therewith.” The Boa: 
thereupon issued regulation Z, req 
disclosure of the specified information? 
whenever credit is offered to a consum 
“for which a finance charge is or may’ 


-imposed or which pursuant to an agre 


ment, is or may be payable in more th 
four installments.” (12 C.F.R, 226.2¢ 
(1972)). < . : 


A rather clear issue was thus drawn 
to the power of the Board to issue re 
lations going beyond the terms of _ th 


Statute as strictly parsed. Under ° 


statute, a person is entitled to certaix 
information, including the annual rq 
of simple interest, if two. requiremen 
are met. First, consumer credit is. 
tended to him; and. second, a finan 
charge is or may be imposed on = 
credit. Regulation Z, by contrast, spesy 
cifically requires disclosure even ifvg# 
finance charge is not imposed, if the obli¥ 
gation is payable in more than four j 
stallments pursuant to an agreement 
The Court upheld the rule, relying parsy 
ticularly on the broad command to-th 
Board to prescribe regulations not on}j 
to effectuate the purposes of the act, bt 
also to prevent circumvention or evasi 
thereof. : yi 

We have consistently held that whe 
reasonable minds may differ as to which’ 


- several remedial measures should be chosen‘ 


courts should’ defer to the informed exai. § 
perience and judgment of the agency .té: 
whom Congress delegated appropria 


authority, (411 U.S. at 372.) 


It may be conceded that the force of 
the general rules here quoted varies#s § 
with- the individual cir-umstances and § 
situations to which they are appli = § 
How broadly the statute is wordediz § 
whether it is newly enacted, the specifics § 
terms of the statute’s command to issuers & 
regulations, the technical complexity of; 
the subject matter, whether a regulatio % 
is “interpretative” or “legislative,” al 
these factors are relevant to the latitude 
that the courts are willing to concede. On 
the whole, however, the law may be ac: 
curately summarized by the followinj cB 
quotation from Udall v. Tallman, 380% 
U.S. 1, 16 (1965): “3 


we need not find that its construction: is th 
only reasonable one, or even that it is 
result we would have reached had the ques: 


tion arisen in the first instance in judicis 
proceedings.” : oe 


general proposition. For present pulse 
poses, it suffices to mention a few exst @ 
amples, Gulf Oil Corp. v. Hickel, es 
2d 440, 444-45 (DC Cir. 1970) (“Defs& 
erence is properly accorded by a co te 
to administrative interpretations off 
Statutes and regulations, unless plainly: 
erroneous or inconsistent with the laws 
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city of St. Paul v. United States, 432 F. 
ad 455, 458-59 (Ct. Cl. 1970) (“In a num- 
per of cases this court has also held 
that it can invalidate such a regu- 
jation only if it clearly contradicts the 
terms Or purposes of the new statute.”) ; 
E. W. Coslett & Sons, Inc. v. Bauman, 
354 F. Supp. 330, 332-33 (E.D. Pa. 1973) 
(deferring to a Federal agency on an 
issue of State law!) ; City of Burlington vy. 
Turner, 336 F. Supp. 594, 602 (S.D. Iowa 
1972) (deferring to the agency even 


where there is a dearth of expertise and _ 


the statute in question has neither been 
continuously interpreted nor. examined 
contemporaneously with its enactment). 

In practice, this doctrine can cede_to. 
administrative agencies, a branch of 
Government hardly contemplated by the 
Constitution, a share of the judicial 
power. It is hornbook law that Congress 
may not actually delegate legislative 
power to any other person or agency. 
What the agencies are doing, therefore,. 
must be the interpretation and executive 
of law made by Cangress. In deciding 
whether their actions accord with the 
will of Congress, assuming that a factual 
finding on which a certain proposal may 
be predicated has been made, the agen- 
cies must, as a matter of logical necessity, 
be construing and interpreting law. This 
is a traditional and proper function of 
the judiciary, and, to the extent that the 
courts affirm construction of statutes 
that they would not themselves have 
adopted as an original matter, they are 
abdicating one of their most important 
duties. ; - 

On the second question, whether rwes 
end regulations issued by Federal agen- 
Wes are entitled to a Presumption of 
‘atidity, my differences with Professors 


Eyse and Nathanson are, if anything, 
sharper. In particular, Professor Byse 


has the “impression * * * that the 
courts have shifted, or are in the process 
of shifting from the view that regulations 
are presumptively valid.” In support of 
this opinion he cites City of Chicago vy. 


FPC, 458 F. 2d 731 (D.C. Cir. 1971), cert. . 


denied, 405 U.S. 1074 (1972). The Fed- 
eral Power Commission had decided to 
set gas rates on an area-wide basis, 
using composite cost data from all of the 
Producers in a given area, instead of set- 
ting rates for. an individual producer, 
based upon that Pproducer’s own costs. 
The question arose whether the area-rate 
system should be applied to Pipeline com- 
Fanies as well as to-so-called independ- 
ent producers of gas. The Commission 
decided to apply the area system to the 
bineline companies, and the Court of Ap- 
peals affirmed this decision. Although 
Professor Byse’s letter and casebook, 
Gellhom & Byse, Administrative Law: 
Cases and Comments 736-37 (6th ed. 
1874), both assert that the case is con- 
trary to the traditional doctrine of pre- 
Sumptive validity, I must say that a 
thorough reading of the opinion fails to 
Cisclose any such tendency to. me. _ 


The casebook goes so far as to claim 


that city of Chicago repudiates the Su- 
Preme Court’s opinion in Pacific Boz ¢ 
Busket Co. v. White, 296 U.S. 176 (1935). 
That was a unanimous opinion delivered 


- Mr. Justice Brandeis, in the course 


which the Court SApbroveerrdr Rel 
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rebuttable presumption of the existence 
of a state of facts to justify the exertion 


of the police power,” 296 U.S. at 185.. 


Referring to a regulation of a State ad- 
ministrative agency, the Court added: 

But where the regulation is within the 
Scope of authority legally delegated, the pre- 
sumption of the existence of facts justifying 
its specific exercise attaches alike to statutes, 
to municipal.ordinances, and to orders of ad- 
ministrative bodies. (Id. at 186.) 


As I have already noted, nothing in 
city of Chicago appears contrary to this 
rule. It would not make any diiference 
in any event, because an opinion of a 
court of appeals, even a recent one, 
surely cannot have enough force to over- 
rule one of the Supreme Court. In. any 
case, recent opinions of the Supreme 


-Court, as well as lower Federal courts, 


prove that the Presumption of validity 
is still a vital doctrine of law. A few ex- 
amples will suffice. fe 

Probably the leading recent case on 
judicial review of agency action is Citi- 
zens to Preserve Overton Park v. Volpe, 
401 U.S. 402 (1971). In the course of a 
wide-ranging opinion strictly limiting 
the area in which agency action is not 
reviewable at all, the court reaffirmed 
traditional dogma: - . 

Certainly, the Secretary’s decision is en- 
titled to a presumption of regularity. See, 
e.g., Pacific States Bor & Basket Co. v. White, 
296 U.S. 176, 185 (1935); United States v. 
Chemical Foundation, 272 .U.S. 1, 14-15 
(1926). . 


The origin of the rule may be in a gen- 
eralized presumption, long dear to courts, 
that any official act is regular and law- 
ful. Chemical Foundation, cited by the 
Court in Overton Park, states: 

The presumption of regularity supports 
the official acts of public officers and, in the 
absence of clear evidence to the contrary, 
courts presume that they have properly dis- 


charged their official duties. (272 U.S. at 14- 


15.) . 


This presumption operates not only 
on the overall question of validity of 
agency action, but also with respect to 
certain subsidiary issues that may be 
raised in a suit to overturn an agency’s 
determination, A common issue in such 
cases, for example, is whether an 
agency’s ruling in a particular case is a 
departure from its own precedents. 'There 
is @ presumption, the Court has said, 
that the policies of Congress will be car- 
ried out best if these administrative pre. 
cedents are adhered to: - 

There ts, then, a presumption that’. . . 
{the} policies [committed to an agency by 
Congress] will be carried out best if the set- 
tled rule is adhered to. From this presump- 
tion flows the agency's duty to explain its 
departure from prior norms. 


Atchison, T. & S. F. Ry. v. Wichita Bd. 
of Trade, 412 U.S. 800, 808 (1973) 
(opinion of Marshall J, joined by four 
Justices and announcing the judgment 
of the Court) - 

Cases in lower courts announcing the 
Same rule are legion. Many such cases 
are in the District of Columbia, perhaps 


.the most frequent forum for suits against 


zederal administrative agencies. A typi- 
cal statement is contained in Maryland- 
National 
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Cir. 1975) (per curiam): “* * * there is 
@ judicial presumption of the validity of 
administrative action and the burden 
was upon the [plaintiff] * * * to over- - 
come that presumption.” Accord, e.g. Air 
Transport Ass’n of America y.- Federa? 
Energy Office, 382° F. Supp. 437, 455 
(D.D.C, 1974) (“Moreover, the party at- 
tacking the regulatory scheme carries 
the burden of persuasion.”); United 
Black Fund, Inc. vy. Hampton, 352 F. 
Supp. 898, 903, (D.D.C. 1972) (“Tt should’ 
be noted * * * that there is judicial pre- 


Sumption of the validity of administra- 


tive action, that.the burden is on a plain- 
tiff to overcome that presumption, and 


.that the Court will uphold such action if 


it has a rational basis,”’) : ; 

Mr. President, it would unnecessarily .. 
lengthen this statement to add the cita- 
tions of all the other cases that are to 
the same effect, but I have collected them 
in an appendix, including representative 
quotations, and I commend the appended 
list to the attention of my colleagues. 
All of the cases in the list are recent. As. 
a matter of fact, I made an effort to 
single out all of the cases decided by the 
Federal courts in the last 5 years on this 
point, and they are remarkably uniform 
in their teaching. I feel sure that anyone 
reading these opinions with an epen 
mind cannot fail to reach the conclusion 
that the presumption of administrative 
correctness is.an untrenched doctrine of 
judge-made law, not likely to be changed 
or even substantially modified in the 
absence of an act of Congress, 

Cne other specific objection to the bill - 
should ba addressed. Professor Mathan- 
son dislikes “the cryptic phrase ‘de novo’ 
With 21 its uncertain connotations.” = 
find this attitude surprising, in view of 
the fact that the Administrative Proce- 
dure Act itself, 5 U.S.C. section 706(23 
(FP), already requires reviewing courts to 
set aside agency action that is “unwar- 
ranted by the facts to the extent that 
the facts are subject to trial de novo by 
the reviewing court.” The Freedom of In-- 
formation Act, 5 U.S.C. section 552(a) 
(3), also uses the phrase. As 2 matter, 
this act provides, in languege that is s- 
strong legislative precedent for the pre- 


; posal lam making today: “In such a case. 


(where an agency has withheld docu- 
ments) the court shall determine the 
matter de novo and the burden is on the 
agency to sustain its action.” The com- 
mittee reports on the FOIA contain 
strong supportive language that is aiso 
applicable to the present bill: ; 

That the proceeding must be de novo is 
essential in order that the ultimate decision 
as to the proprtety of ‘the agency's action is 
made by the court and to prevent ft trom 
becoming meaningless judicial Sanctioning 
of agency discretion (S. Rep. No. 813, 89th 
Cong., Ist Sess. 8 (1965) ). See also H.R, Rep. 
No. 1497, 59th Cong., 24 Sess. 9 (1966). 


In any case, the meaning of the phrase 
“de novo” is plain and obvious. It means 
that the courts will decide issues of law 
anew, without deference to previous 
agency determinations. Some such 
phrase must be added to the statute if - 
present judicial practice is to be changed. 
The Administrative Procedure Act, 5 
ovides that “the 
ecide ali relevant 
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any other. Nor does the voice of éom- tions would go routinely into effect. the administrative process to moder 


_ in regulations issued by executive or ad- The regulation was transmitted -to the Now, in the late 1970's, it is wrong 
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questions of law * * * (and) interpret delegating new powers to existing ones. 
constitutional and statutory pro- Congress ought to rest from creation for trative overreaching; Mr. Presideni 
visions. * * *”. That language, though .a while, and I suspect such a respite not exotic. It is not novel. It is simp 
plain enough, has not sufficed to require would meet with universal public ap- reliance on one of-the three traditio 
courts actually to decide issues of law for proval..As to those laws and agencies branches of our ‘Government tit 
themselves. that already exist, the matter is not so courts. I can understand why those wh 
A word should also be said about the simple. Congress could, in theory, review initiated the great regulatory reforms’ 
objection of the Judicial Conference of . all the existing statutes and repass them, the New Deal in later years were fearfi 
the United States. Its position is simple this time making more particular and of broad judicial review. The judges 
enougn: it opposes the bill because it specific the mandate of each agency. most of them, had been appointed 
does not want any more work to do. Mr. The difficulty is that each of the broad previous Presidents, most of them of thé: 
President, I am a little taken aback by | legislative grants of power to agencies opposite party, and they tended to’ 
this attitude, which hardly becomes a have already been particularized by the hostile to any change in the law. F 
public servant. The judges, like the rest agencies themselves. These surrogates much of the same reason that led Con 
of us, should accept the tasks they are for Congress have spun out whole codes gress to enact the Norris-LaGuardia Ac 
assigned and do their duty. At any rate, of reguiations and interpretations, most removing the Federal courts’ jurisdic 
the answer to this objection, if it is a of which have the force of law. Each-of to issue injunctions in labor dispu 
fact that the courts’ workload will in- these specifications has acquired its own Congress wished also to protect the. 
crease, is not to junk a needed reform, constituency of support, and it is not cial measures of the 1930's from jud 
but to give the courts the manpower realistic to expect an elected Congress to Pettifogging. . - S 
they need to do the job. tackle the massive task of reviewing the The courts, from the Supreme Co 
The question remains, after all the whole complex of administrative edicts On down, were ‘seen as a reactionar 
legal argumentation over precedents and now on the books. - enemy to be restrained, rather than’ 
other technical points is done with, “Is One other possibility of congressional coordinate instrument of Government= 
there a need for a change in the law?” action for the future should be addressed. The agencies, by contrast, could bé 
Put another way, have agencies become A number of bills were introduced inthe staffed with younger, friendlier men-< 
sO powerful today that they should be last Congress to allow either House, by James M. Landis, William O. Douglas-4 
checked? This is not a question of law, Tesolution, to prevent any rule or regula- Who, even while acquiring that mysti@=! 
strictly speaking, at all, but a question tion of a Federal agency from going into quality called “expertise,” would not onlys=: 
of Government, or politics. If there is effect. No doubt similar proposals will be accept, but advocate, the new socialge 
an issue of public policy on which there before us this year. The idea hassomeap- Policies of the Nation. 
is 9, broader consensus in this country, I peal. It would interpose the Congress be~- | AS new judges were appointed and these 
am unaware of it. A glance at only a tween the agencies and the people. The ational consensus for the new policies at ff 
small portion of the mail that comes history of the device of one-House dis- hardened, the courts themselves be= 
into congressional offices.each day will approval as a check on Executive action, Came willing partners in self-limitati 
suffice. The theme of over-regulation re- however, is discouraging. There is rea- Yepeating with ever more force abstrac 
curs with at Jeast es much frequency as 50M to fear that in practice most regula- tions about expertise, the suftabiity 


The cure for the disease of admi 


plaint come only from businessmen who, The sheer volume of material that Government, and the reluctance of a 
it might be thought, have an economic Would have to be reviewed each day Pointed judges to interfere with social 
motive for their desire to shake the re- Would almost compel this result. In the Policy. Never mind that no one had: 
straints of Government. end, agencies would be even more Elected. the administrators, either. In: 
Citizens’ groups of all kind, environ- Strongly insulated from judicial review fact, to the extent that agency sta 
mentalists, consumers, unions, and than they are now. Suppose, for example, members were the real locus of powe 
others, are unanimous in complaining that you are a judge before whom a no one had elected even the persons wh 
that Government, most.often manifested Tegulation’s validity is being challenged. chose them. 


ministrative agencies, has become tcoin- ppropriate committees of Congress and accept uncritically concepts of the dis- 
trusive. For agencies to concern them- Was not, within the time allotted by law, tribution of power called forth by thé 
selves with how close toilets should be ‘disapproved by either House. There is qa needs of 40 years ago. The Federal Gov- 
to farmworkers, or with whether a Strong inference, unlikely to escape even ernment now is widely perceived to be: 
school’s “dress code” can allow girls to the most theoretical judge, that Congress too active, not too passive, and no part 
have longer hair than boys, is nothing has tacitly affirmed that the regulation of the national establishment is by ¢ 
but ridiculous. is not contrary to its intent in enacting Popular mind more identified with this 
What is to be done about it? Most the agency’s governing statute. The citi. tendency than the “bureaucracy.” To 
opronents of my proposal suggest that zens contesting the regulation are prob- correct this trend of power, even to slow 
Congress created the problem and should ably worse off than they would have been it, will be the work of not a few years: 
therefore be responsible for solving it.In had it never been submitted to Congress But a start can be made, and the so- 
pointing the finger of blame at the leg- in the first place. . called’ presumption of regularity, by 
islative branch, they are correct, and I~ Some have suggested that the execu- Which the citizen challenging his Gov- 
would be the last to dispute it. Begin. tive brancn should put its own house in ernment must alwavs play with a dec 
ning at least as early as the creation of order, and that-one way to help is to - legally stacked against him, is a good 
the interstate Commerce Commission in destroy the independence of the quasi- place to. begin. One can easily see how 
+887, and continuing with ever greater judicial agencies like the Securities and the doctrine, along with its cousin sov- 
mitensity since the coming of the New Exchange Commission and make them ereign immunity, took root in England, 
Deal, Congress has avoided many hard responsible to the. President. The idea where the King—or the King in Parlia- 
choices simply by delegating much of its will appeal greatly to those who believe ment, at ony rate—was sovereign, and 
work to independent or executive agen- in symmetry as an end in itself, andcer- citizens wére called “subjects.” 
cies. Most of this delegation has escaped tainly it would inescapably fix responsi- But why it should have flourished in 
constitutional censure because it was ac- bility for all agency action in an elected America, where the people are sover- 
companied by some standards of action, officer answerable to the people. On the eign and the agents of Government are 
however vague; but the fact remains other hand, I can see no particular rea- servants, is a mystery. The proposition 
that Congress, by giving the agencies son to believe that such a change would that the Government is presumed cor--: 
such latitude, is responsible, at Ieast result in regulations more narrowly rect, thata tie, so to speak, always goes ¢ 


vicariously, for much of the agencies’ drafted, or more clearly within the in- against the individual, is an alien tenet ~ 
abuse of office. : 


S tent of Congress. Agencies directly and deserving of a quick death. Let the Gov- 
Why then should Congress not cor- immediately responsible to the Presi- ernment, with its vast resources and 
rect its own errors? The answer is that dent—HEW, FEA~—have offended just superior knowledge, bear the burden of -: 
it should, at least by the extent of being 


: as markedly as those that are in some proof. To be sure, the citizen should 
Stingy about creating new agencies or sense independent. sti 


ill have the burd f i : 
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of a regulation’s validity, by pleading or 
in some less formal way. He can still 
te given the burden of going forward 
with the evidence. But on the ultimate 
issue Of whether an agency is lawfully 
within power delegated by Congress— 
itself only a creature of the people’s 
Constitution, it is wrong to give the ser- 
vant an automatic edge in the guise of a 
“presumption.” . ber ys 

The same may be said of the cule that 
an agency’s construction of its own stat- 
ute should be deferred to. One can un- 
derstand why the Supreme Court in the 
1840’s was anxious to defend the Labor 
Beard’s authority against unsympa-. 
thetic courts of appeals, and some such 
motive may explain the language in 
Hearst. But on reflection the rule there 
announced is reduced to no more than 
this: That within some fairly broad range 
of choice, an agency decides the limits 
of its own powers, is judge in its own 
cause. In a lawsuit. between A, a citizen, 
and B, an agent of Government, B wins 
because he says so. This is a monstrous 
rule, and no amount.of usage or prece= 
dent should prevent the Congress. from 
overturning-it. : ; : 

The proper disposition of power in our 
Government has been described in the 
following clear-eyed dissent by Mr. Jus- 
tice Jackson, joined by Mr. Justice 
Frankfurter, no foe of administration as 
a medern technique of governing: * 

I suggest that administrative experience is 
of weight in judicial review only to this 
point—it is a persuasive reason for deference 
to the Commission in the exercise of its dis« 
cretlonary powers under and within the law. 
It cannot be invoked to support action out- 
side the law. And what action is, and what 
is not, within the law must be determined 
by courts, when suthorized to review, no 
matter how much deference is due to the 
agency’s fact finding. Surely an administra- 
tive agency ts not a law unto itself, but the 
Court does not really face up to the fact 


that this is the justification it is Offering for 


Susaining the Commisston’s action. (Sect 
vities & Exchange Commission vy. Chenery 


It was, after all, Franklin D. Roosevelt 
himself who wrote: - 


The practice of creating independent regu- 
latory commissions, who perform: admin- 
istrative work in addition to judicial work, 
threatens to develop a “fourth branch” of 
the Government for which there ts no sanc- 
tion in the Constitution. aSee Davis; Admin- 
istrative Law Treatise section 1.04 at p. 28 
(1958) .) 


It may be cbjected that this proposal] 
will intrude the courts into policy areas 
where they have no business. Courts have- 
Made policy, of course, ever since the 
common law was conceived, but in a 
society increasingly governed. by specific 
Sstatutery pronouncements enacted by an 


elected legislature—to say nothing of a 
written Constitution, it must be conceded 
that the courts’ law-making power is 
largely interstitial. As statutes become 
more numerous and more detailed each 
year, the function of the courts becomes, 
or should become, rather to enforce the 
Policies of the Congress, than to create 
and enforce policies of their own. To 
hold that agency decisions in conflict 
With a policy of Congress should be over- 
. turned by the 
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the legislative process, not to hinder it, 
for legislation can never 
enough to insure that in every instance 
the specific will of the legislators is car- 
ried out. A statute, once enacted, éscapes 
the control of its writers, ‘as it were, and 
becomes a living thing, with a life and 
growth of its own. Those chosen by the 
Congress to execute the statute may or 
may not do so faithfully. Political proc- 
esses are not always sufficient to compel 
them to follow the spirit of the law. 
When they transgress it, a power of cor- 
rection should reside somewhere and, 
under our system, that place is the 
courts, : 

Administrative agencies, after all, are 
no more law-making bodies than are 
courts, They are the creatures-of: Con- 
gress, possessing only those. powers given 
them by legislation. It is not enough, for 
example, for an administrative official to 


argue that no law prohibits his action, 


and that therefore the courts should not 


intervene. As one court has properly ob- | 


served: “this argument misses the point. 
The Secretary (of Transportation) is not 
SO omnipotent that he must be presumed 
to possess the power to act as he chooses 
unless there is some law prohibiting him 
from so acting. He possesses only the 
Power which Congress has given him, 


and the scope of that power is defined by © 


Congress.” Named Individual Members 
of the San Antonio Conservation Society 
Vv. Texas Highway Department, 446 F, 2d 
1013, 1023, n. 18 (5th Cir. 1971). 

Mr. President, I do not pretend to be- 
lieve that the courts will ever wholly 
succeed in enforcing the will of Con- 
gress precisely as we would wish, in 
overruling those exercises of administra- 
tive power that truly go beyond the légis- 
lative mandate, and upholding those ap- 
plications. of statute that, while not 
perhaps. to the judges’ personal liking, 
are nevertheless within the range of 
choice left by Congress to the agency. 
The courts, that is, cannot do everything. 
I am convinced however, that they can 
do more than they have, if directed and 
encouraged by an amendment to the 
Administrative Procedure Act such as I 
am today proposing. . : * 

Judicial review, however imperfect, is 


‘at least a constant reminder to the ad- 


ministrative agencies that they are not 
all-powerful. Congress after all, paints 
with a broad brush. That is the nature 
of our legislative process. It is for the 
courts to see that the broad policies com- 
manded by Congress are not distorted 
in individual situations by the agents of 
Congress, The courts cannot write the 
tune, but at least they can see that those 
who are playing it maintain the key 
chosen by its composer, As Archibald 
MacLeish has argued, the courts’ labor 
is “the labor of order,” Apologia, 85 Harv. 
L. Rev, 1505, 1508 (1972), to reduce the 
confusion, sometimes the chaos of the 
administrative process to order, so that 
that process will make sense for the in- 
dividual citizen. 

Mr. President, it is my hope that the 
bill I introduce today will be a step to- 
ward restoring order to the admiInistra- 
tive process and, even more important, 
toward restoring our citizens’ con- 


be specific - 
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APPENDIX: ADDITIONAL RECENT Casts IN THE 
Lower Fepera, Covurrgs AFFIRMING THE 
RULE THaT AGENCY AcTron Is PRESUMED 
VaLip s 

SECOND circurr - 
TNT Tariff Agents, Inc. v. Interstate Com- 
merce Comm’n, 525 FP. 24 1088, 1093 (2d Ctr. - 

1975): “At the outset, we note the presump- 


tion of validity accorded to administrative: ~ 


bodies acting 
tise.” 

Bourd of Education y, United States De- 
partment of Health, Education and Welfare, 
384 F. Supp. 816, 820 (S.D.N.Y. 1974): “Pure 
ther, & plaintiff alleging improper govern- 
ment action is faced with the presumption 
that the administration’s action is valid.” 

Chieppo Bus Co. v. United States, 383 F., 
Supp. 1192, 1197 (D. Conn. 1974): ‘Although 
we do not attach a presumption of correct. 
ness to the decisions of administrative agen- 
cles cn questions. of law, deference to the . 
experience and expertise of such adjudica-" 
tive bodies requires that the agency be given 
wide latitude in finding the facts and ape. 


Within their sphere of exper- 


plying to them the appropriate legal stand-. —_ 


ard.” ; 
. FOURTH cincurr ; 
Campaign Clean Water, Inc. v, Train, 489- 
P. 24 492, 501 (4th Cir, 1973): “After all, 
there isa presumption of legality that at- 
taches ordinarily to an administrator’s ac- 
tion and the burden of establishing im- 
Propriety rests on him who challenges.” _ 
FIPTH cmcorr ge : 
Gabies by the Sea, Ine. y. Lee, 365 F. Supp. 
826, 831 (S.D. Fla. 1973): “In order to up- 


_ Set the final agency decision, there must be 


@ clear showing that such decision was im- 
Proper. The burden of proving that the ac- 
tion was improper is on the party challeng- 
ing the decision. It is well settled that there 
is a definite Presumption of regularity in 
favor of the administrative decision,” 

Opelika. Nursing Home, Ine. vy. Richard- 
son, 3586 F. Supp. 1338, 1341-43 (A.D. Ala. 
1973). 

SIXTH ciacurr 


Borg v. Weinberger, 331 F. Supp. 1212 (B.D. : 
Mich. 1974): “There is & strong presump- 
tion that administrative exercise of discre- 
tion ts proper, unless the action reflects such 
an abus of power as to be arbitrary and 
capricious.” ; ‘ 


Smith v. City of Cookeville, 381 F.Supp. 

100, 109: “While, as always, the agency de- 

termination in this case is entitled to 9 

presumption of regularity, ... that presump- 

tion is not to shield... [the decision] from 

® thorough, probing, in-depth review." 
EIGHTH ciRcorr 


First National Bank of Fayetteville vy. 
Smith, 508 F.24 1871, 1978 (8th Cir, 1974); 
“To have administrative action set aside 

capricious, the party chal- 

Mm must prove that it was . 

asoning action, without. con- 

in disregard of the facts or 

circumstances of the case . -- 73 CJS. Public 

Admin. Bodies and Procedure § 209 at 569 
(1951)." oe : . 

cS % | NINTH ¢recorr bo Je : 

Daly v, Volpe, 514 F2a 1106, 1111 (9th Cir. - 
1975): “. . . the presumption of regularity 
that must be &lven to administrative 
decisions.” , 

TEMPORARY EMERCENCY COURT OF APPEALS 


Texaco, Inc. v. Federal Energy Admin., 531 
F.2d 1071, 1077 (T.E.C.A. 1978), cert. denied, 
-U.S— (19786): “The burden fs on the ob- - 
jectors to demonstrate the invalidity of the 
regulations.” 

Air Transport Ass’n of America v. Federal 
Energy Office 520 F.2d 1339, 1341 (T.E.CA. 
1975) (per curtam): “This court has Tee 


Edens ota PPS -LrATRNPR3-001 SGROCOGOGEMOOI EL sere ereemetion 


& 416 


cies charged with the administration of a 
eral statute.” 
Perea Nursing Home Ass’n y. Cost of 
Living Council, 497 F.2d 909, 914 (T.E.C.A. 
1974); ‘In general the burden is on the chal- 
lenger of agency regulations to demonstrate 
that they are arbitrary and capricious.” 
COURT OF CLAIMS 


Boege v. United States, 206 Ct. Cl. 560, 569 
(1975): “The simple. answer to plaintiff's 
argument is that the agency delegated au- 
thority for promulgating and interpreting 
the JTRs (Joint Travel Regulations) is pre- 
sumed to have carried out such responsibili- 
ties properly.” : ; 

Mountain States Tel. & Tel. Co. v. United 
States, 499 F.2d 611, 615 (Ct. Ol. 1974): “Fur- 
ther, there is a presumption of the regularity 
of administrative action. This presumption 
' is not rebutted by the mere fact that an 
agency's particular course of action is unique 
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when the Senate voted on the conference signed to initial active duty for trainings 


report, it voted for broad, far-reaching 
changes never considerd either in the 
Finance Committee nor on the floor of 
the Senate, This lack of consideration 
is apparent. : 

The Revenue Act of 1978, postpones the 
effective date of carryover basis provi- 
sions so that they will only apply to prop- 
erty acquired from decedents dying after 
December 31, 1979. Congress must still 
decide whether carryover basis is the 
proper policy to pursue. 

— REPEAL CARRYOVER 


The Senator from Kansas believes that 
carryover basis is an unmitigated com- 
plicated. and unwarranted provision. 
There is no question that the current law 
is riddled with complexities that defy 


on June 30, 1976. 


It was subsequently discovered that 
although his enlistment documents inte: ; 


Mr. President, an investigation wa 


conducted by the Marine Corps re~¢ 
garding the circumstances. of Mr. Flemi¢ & 
ing’s enlistment. It was revealed that Mri. # 
_ Fleming informed the recruiter of hisz 
marital status and was improperly ads 
vised by the recruiter not to indicate the 


as compared to either the private sector or 


even the most. sophisticated tax tech- 
to the remainder of Government.” @ 


nician. However, even if the inordinate 
complexities could be eliminated, there 
“still remains many difficulties with carry- 
over basis. First of all, it is often difficult 
to prove basis. The record-keeping re- 
quirements and fiduciary responsibility : 
cannot be. overlooked. Established tax ch t 1S 
law is very clear—the burden is on the Status as a civilian; that his enlistmen 
taxpayer to prove his basis. If the tax- was void from its inception; that the: 
payer cannot, then he obtains no basis in Marine Corps lacked jurisdiction over 
‘the asset. him; and that it was necessary to release’: 

: him from military control as expedi-* 
tiously as possible. On October 22, 1976 


correct his enlistment documents. Th 
correction. was not accomplished. ~ - 

- All of the circumstances in Mr. Flem 

ing’s case were carefully reviewed af 
headquarters, Marine Corps, and it was? 
determined that, since his enlistment ins: 
volved recruiter misfeasance, Mr. Flem: 
ing had never legally terminated 


By Mr. DOLE: 

S. 112. A bill to repeal the carryover 
basis provisions added by the. Tax Re- 
form Act of 1976; to the Committee on 
Finance. . 

REPEAL OF THE CARRYOVER ‘BASIS PROVISIONS 

Mr. DOLE. Mr. President, this year 
Congress must decide the fate of the 

‘onerous and ill-conceived carryover 
basis provisions adopted as part of the 
Tax Reform Act of 1976. The legislation 


TAX BURDEN 
Carryover basis also increases the rela- 


which I am introducing today will re- 
peal carryover basis and restore the law 
to its former status. 

PRIOR LAW 


Mr. President, under the law prior to 
the Tax Reform Act of 1976, the basis 
of inherited property was generally 
stepped up or down to its value on the 


date of the decedent’s death, Under the: 


carryover basis rules, the beneficiaries 
of an estate take the basis in the property 
that was the same as the basis in the 
property held by the decedent. The carry- 
over basis provisions unfortunately 
vitiated many of the other estate tax re- 
forms passed during the Tax Reform 
Act of 1976. The carryover basis rules 
have severely complicated estate tax cal- 
culations and has in many cases caused 
an economic hardship. 

Mr. President, I might say that I am 
introducing the bill today, and I know 
of many Members of this body who have 
2 great interest in this problem, but I do 
not know of. any who has demonstrated 
his interest more, his concern more, than 
has the distinguished senior Senator from 
Virginia, Senator Harry F. Byro, Jr., 
and I certainly appreciate his efforts in 
trying to come to some solution with the 
Treasury Department to work out the 
many problems created by the carryover 
basis amendments of the 1976 Tax Re- 
’ form Act. 

THREE-YEAR DEFERRAL 


Mr. President, the Senate in passing 
the estate tax reforms in the 1974 Tax 
Reform Act did not adequately consider 
the changes made by carryover hasig 
When the Senate voted for final Passape 
on the tax legislation in August 197g 
there were only a few estate tax Medin. 
cations in the bill. The Senate CONfarnay 
accepted, as a substitute for its Versien 
Sweeping changes initiated by the . 


Tonag 
Ways and Means Committee, Hence, 


tive tax burden. The impact of carryover Marine Corps Headquarters directed th 


basis must be examined from the Stand- 
point of both death. taxes and income 
taxes generated by the sale of assets to 
pay the estate tax. The cumulative effect 
of Federal estate tax, State death taxes, 
and Federal and State income taxes im- 
posed upon an estate often will consume 
much of the assets. The harsh tax result 
that flows from Selling assets to raise the 


‘Money to pay death taxes is unwar- 


ranted, 

Mr. President, the enactment of carry- 
over basis was a mistake. Congress should 
take the appropriate action to eliminate 
this error. I would urge the Senate Fi- 
nance Committee to move expeditiously 
on my proposal so that no injustice can 
be inflicted by the carryover basis rules. 

Mr. HARRY F. BYRD, JR. Mr. Presi- 
dent, will the Senator from Kansas yield? 

Mr. DOLE. I yield. E 

Mr. HARRY F. BYRD, JR. I thank the 
Senator from Kansas for his comments, 
and I am anxious to know what the legis- 
lation is that he is introducing on the 
carryover basis. : 

Tomorrow I shall address the New 
York State Bar Association on this ques- 
tion, among other‘ matters, and I will let 
the New York State Bar Association 
know of the legislation being introduced 
today by the Senator from Kansas. I 
think that group will find great interest 
in that. : 

I thank the Senator from Kansas. . 

Mr. DOLE. I thank the Senator. 


By Mr. THURMOND: 

S. 113. A bill for the relief of Henry C. 
Fleming III; to the Committee on Armed 
Services. : 

HENRY C. FLEMING TT 

Mr. THURMOND. Mr. Fresident, Mr. 
Henry C. Fleming ID, of Greenwood, 
§.C., enlisted in the Marine Corps Re- 
serve on February 3, 1976. He was as- 


Commanding General, Marine Corps 


Mr. President, in order to be dis 


charged from an enlistment contract, 
Marine must first have a valid contract 
Since Mr. Fleming’s enlistment was void 
from its inception, it was impossible to 
discharge him. The period of time which 
-he spent with the Marine Corps was not+& 
considered active service and is not cred-< 
itable as such. 


It is current policy of the Department=a& § 


of Defense to suspend immediately pay- 
ment of Government funds to an indi= 
vidual whose enlistment is believed to beste : 
void. If it is determined through inves 

gation that the individual is serving ax 


tract was void from the beginning in ac- 
cordance with the ruling of the Court of 
Military Appeals in U.S. v. Russo, 23~ 
USCMA 511, 50 CMR 651 (19 


